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Following separation if a couple are unable to live separated
‘under the one roof’ and cannot reach agreement for one of
them to leave the house, either of them can apply to the court to
obtain an order for exclusive occupancy.   A recent case provides
a useful insight into how to determine an interim order for
exclusive occupancy.

The Facts

The couple separated after a relationship of 20 years. The
husband was 61 and the wife was 59. They had two
children aged 19 and 16. The wife commenced property
proceedings and sought interim orders restraining the
husband from residing in the home and providing her with
exclusive occupancy. At the time of the wife’s application
the couple had already been separated ‘under the one
roof’ for one year.
The wife submitted that the husband refused to vacate the
property and she had observed him to be under the
in�uence of alcohol on occasions. She presented a report
from her GP in which her doctor diagnosed her to have
insomnia and situation anxiety fears.   She also presented
that the children were starting to su�er from the stress
and that their relationship with the father was strained.
The wife was concerned that without an order for sole use
and occupancy from the court, the husband would remain
in the home until property proceedings between the
husband and wife were resolved on a �nal basis.
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The husband asserted that he did not have the capacity to
pay for rental accommodation in the area.   He also
asserted to have health problems (joint pain and arthritic
changes) that his doctor said would make it di�cult for
him to work. He also sought an order for sole use and
occupancy, with the wife to vacate the property.

Court Found

The court found that the disharmony in the house had
heighted over the months leading up to the application.
The court did not accept that the husband did not have
funds available to him to obtain alternate accommodation.
While the husband claimed to be retired, he remained a
property investor through the parties’ company that
derived signi�cant income from rental investments. The
court found that the husband had better income and
capital assets available to him than the wife to rehouse
himself.

 Court Held

That the husband vacate the house within 7 days and after
that time the wife be able to exercise sole use and
occupancy of the property.
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Disclaimer

The information contained on this site is for general guidance only. No person should act or refrain
from acting on the basis of such information. Appropriate professional advice should be sought
based upon your particular circumstances because the application of laws and regulations undergo
frequent changes. For further information, please do not hesitate to contact Michael Lynch Family
Lawyers on law@mlynch.com.au.
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