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By Michael Lynch, 19 February 2016

When a court is considering what parenting orders to make, the court must

make orders in the child’s 'best interest'.  One of the ‘best interest’ factors

under the Family Law Act includes the right to enjoy his or her culture.  A

recent case has considered this. 

The Facts:

The children were 13, 11 and 7 at the time of the trial pursuant to

interim orders the three children were liv ing with the father.  The

children were ordered to 'live with' the father on an interim basis

following family  v iolence in the mother’s household by her new

partner.

The father sought orders on a final basis that the children live with him and spend alternate weekend time with the mother. The mother

sought that that children 'live with' her.

The children had a mixed racial heritage, and part of that heritage being Indigenous Australians.  During their lives the maternal grandmother

had fostered the children’s exposure to their culture by taking them to family  gatherings and ancestral homelands.

Court Found:

The mother had limited interest in her indigenous culture and the maternal grandmother was clearly  the custodian of the children’s

indigenous culture.

If the children lived with the mother, it was inev itable that they would have more contact with their maternal grandmother and therefore

more exposure to their indigenous culture. The court however was satisfied, that the maternal grandmother would even if the children were

liv ing with the father still keep in regular contact with the children.

Court Order:

The children were ordered to remain liv ing with the father and spend time with the mother each alternate weekend. 

Whilst the maternal grandmother was not a party  to the proceedings, the court also ordered for the father to ensure that for 1 week of his

holiday time with the children he make arrangements for the children to spend time with their maternal grandmother. The court considered

such an order would enable the children to genuinely  enjoy their Aboriginal heritage with other people who share that culture.
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Michael has practiced for over 25 years, specialising in Family  Law and De Facto Relationship Law. He is well recognised and respected
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Disclaimer

The information contained on this site is for general guidance only . No person should act or refrain from acting on the basis of such information.

Appropriate professional adv ice should be sought based upon your particular circumstances because the application of laws and regulations undergo

frequent changes. For further information, please do not hesitate to contact Michael Lynch Family  Lawyers on law@mlynch.com.au.
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