PROTECTING MONEY
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The old adage that "possession is 9/10ths of the Law" is still very true when it comes to divorce and property
settlements.

A problem that quite often arises when couples are trying to sort out a division of property is locating
property that has apparently disappeared. One spouse says that it existed and the other spouse denies it -
and, so the investigation begins.

For inexpensive items - like furniture - efforts at investigation are often not a cost effective option.

But for expensive assets it becomes a very real issue. Quite often a spouse will angrily say that they will
take all the money out of a bank account in their name. In these circumstances, if there is evidence of an
actual intention to dispose of an asset, then an injunction can be obtained from the Court.

An injunction will prevent the spouse from withdrawing any money.

WHAT IS AN INJUNCTION?

Injunctions are Orders made by the Court which restrain someone from doing something or compels them to
do something. They are available to both married and defacto couples. The Court does not have to rely on
an application by a party to make an injunction, the Court can make an injunction if it finds it appropriate in
the circumstances.

There are various types of injunctions that can be enforced. The Family Law Act under s114 provides that
injunctions are available in the following situations:

e For personal protection of a partner

e Torestrain a partner from entering or remaining in the matrimonial home or the premises in which
the other party is living

e Torestrain a partner from entering the place of work of the other party

e For the protection of property of a partner

WHY SHOULD | APPLY FOR AN INJUNCTION?

In situations where a former partner is wasting assets of the relationship, if there is no other solution
available to prevent the partner from continuing, an injunction is recommended. A common situation is
where one partner is threatening to withdraw a large amount of money from a bank account. An injunction
will prevent the partner from doing so.

The Court, however must be presented with facts, or evidence, as to why the injunction should be put in
place. In the decision of Waugh v Waugh, the Court narrowed the requirements for obtaining an injunction. It
was held that for an injunction to be available there needs to be evidence of an intention to dispose of
assets. A "mere fear" that assets will be disposed of is not enough for an injunction to be granted. A "real
danger" that assets will be disposed of is sufficient grounds for an injunction.

HOW LONG ARE INJUNCTIONS IN PLACE?

Injunctions relating to property are "personal” and "temporary”. An injunction is "personal” in the sense that it
can only be made against the spouse and not a third party. The injunction will last until a property settlement



is reached or a divorce is dealt with. The length of an injunction relating to children can depend on when the
Court believes it is just or convenient.

So, if negotiating with your former spouse is unsuccessful and it is a situation where an injunction can be
made, it is critical these applications are made quickly, especially where assets need to be preserved. In
extremely urgent circumstances an oral application can be made with the written documents filed later.



